United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Court of Appeals of the District of Columbia 


OCTOBER TERM. 1929 


EDWARD THOMPSON COMPANY, A CORPORATION, 
' ' PLAINTIFF IN ERROR, ' 


OSCAR C. THOMAS 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED .OCTOBER 16, 1929 


PRINTED DECEIVIBER 13, 1929 






I 


I 


Court of Appeals of the District of Columbia 


OCTOBER TERM, 1929 

No. 5071 


EDWARD THOMPSON COMPANY, A CORPORATION, 

PLAINTIFF IN ERROR, 

i 

I 

I 

VS, I 

OSCAR C. THOMAS, DEFENDANT IN BRROR. 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Caption . 

Affidavit of merit. 

Particulars of demand. 

Motion to dismiss. 

Assignment of errors. 

Writ of error. 

Bill of exceptions. 

Designation of record. 

Clerk’s certificate. 


lOriginal 

• I 1 

i 

i o 

' I 

, i 3 

I 

I 

'! ^ 

,1 5 

J c 

! 

7 

IS 

.i 19 

I 

I 

I 

i 

i 


Print 

1 

1 

2 

4 

4 

5 

6 
12 
13 


Judd & Detweiler (Inc.), Printers, Washington, D. C., NoIvember 7, 1929. 


t 












I 

i 

j 

i 

i 

G>iirt of Appeals of the District of (l^lumbia 


No. 5071. 

I 

Edward Thompson Company, a Corporation, jPlaintiff in 

Error, : 


Oscar C. Thomas. 


1 Municipal Court of the District of Columbia. 

i 

No. 168,016. I 

i 

Edward Thompson Company, a Corporation, Plaintiff, 


vs. i 

I 

i 

Oscar C. Thomas, Defendant. | 

United States of America, | 

District of Columbia, ss: \ 

Be it remembered that in the Muncipal Courj of the Dis¬ 
trict of Columbia, at the City of Washington, |in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the aliove-entitled 
cause, to wit: 

I 

2 Affidavit of Merit. j 

(Filed March 21, 1928.) | 

i 

City of Washington, j 

District of Columbia, ss: | 

Personally appeared Tillie Silber, who, beihg first duly 
sworn, upon her oath deposes and says that she! is the agent 
of the plaintiff corporation in the above entitled cause, hav- 
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knowlcdsre' of the facts wherein Oscar C. Thomas is 
named defendant; that said defendant is .I’nstly indebted 
unto the plaintitf in the sum of Two Hundred Seventy One 
Dollars and Sixty Four Cents ($271.64) plus interest 
thereon from the 10th day of December 1924, as is evidenced 
by a transcript of the record of the Corporation Court of 
the City of Alexandria, State of Virginia, showing a judg¬ 
ment to have been obtained on December 10, 1924, in said 
Court in the amount of Two Hundred Sixty Four Dollars 
and Twenty Six Cents ($264.26) plus costs of Seven Dollars 
and Thirty Eight Cents ($7.38), copy of which said tran¬ 
script of record is set out in the Particulars of Demand 
hereto annexed and made a part hereof; that although fre¬ 
quently requested by the plaintitf to pay the amount of 
said judgment plus interest and costs, the defendant has 
wholly failed and neglected so to do; that the whole amount 
as hereto annexed and made a part hereof in the Particulars 
of Demand, is therefore now justly due and owing by the 
defendant to the plaintiff, and the plaintitf therefore claims 
the whole of 'said sum, exclusive of all set-otfs and just 
ii-rounds of defense, besides costs. 

(Signed) TILLIE SILBER. 

Subscribed and sworn to before me this 19th day of 
March, 1928. 

(Signed) JOHN F. A. BECKER, 

[notary seal.] Notary Public^ D. C. 

ALBERT E. STEINEM, 

MILTON D. KORMAN, 

Attorneys for Plaintiff. 

3 Particulars of Demand. 

(Filed March 21, 1928.) 

Authentication of Record. 

Clerk’s Certificate. 

Clerk’s Office, Corporation Court of the City of Alexandria, 

Va. 

I, Elliott F. Hoffman, Clerk of the said Court, do hereby 
vert i tv that the writings annexed to this Certificate are true 
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I 

copies of originals on file and of record in said office; and 
that said originals together constitute the record of the pro¬ 
ceedings of said Court in this cause. I 

Witness my hand and seal of said Court this! 27th day of 
February, 1928. ] 

(Signed) ELLIOTT F. HOFFMAN, 

I Clerk. 

Judge’s Certificate, 

I 

I, Howard W. Smith, Judge of said Court, db certify the 
foregoing attestation by Elliott F. Hoffman, Clerk of the 
said Court, to be in due form. 

Witness my hand seal this 27th day of February, 1928. 
(Signed) HOWARD W. SMITH, 

I Judge. 

\ 

I 

Clerk’s Certificate to Judge’s Official Character. 

I, Elliott F. Hoffman,, Clerk of the said Cburt, hereby 
certify that Howard W. Smith, whose genuine signature 
is subscribed to the foregoing certificate, was,l at the time 
of signing and attesting the same. Judge of sai(} Court, duly 
commissioned and qualified. I 

Witness my hand and seal this 27th day February, 
1928 

ELLIOTT F. HOFFMAN. 

i 

4 Extract from Judgment Lien Docket ifo. 2 of the 
Corporation Court of the City of Aleiandria, Vir¬ 
ginia. I 

Name of Plaintiff: The Edward Thompson |Company. 

Name of Defendant: Oscar C. Thomas. 

Name of Plaintiff’s Attorneys: Woolls and Dryan. 

Name of Defendant’s Attorneys: None. ! 

Date of Judgment: December 10th, 1924. | 

Where rendered and in what Court: Corpoi^ation Court, 
Alexandria, Virginia. I 

When docketed: December 10th, 1924, at 1 P.l M. 

Amount of Judgment and date from which: it bears in¬ 
terest : Judgment for $264.26 with interest froiu September 
1st, 1920, it being the unpaid purchase price of Isaid chattels 
and against which the homestead exemption cannot be 
claimed in said chattels, and costs of $7.38. 
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Amount and dates of any credits: None. 

Date of Execution: December 11th, 1924. 

Nature of Execution: Fi. Fa. 

To whom directed: R. H. Cox, City Sergeant. 

Return date of Execution: March 1st Rules, 1924. 

A true copv. Teste: 

(Signed) ELLIOTT F. HOFFMAN, 

Clerh Corporation Courts City of Alex., Va. 


Amount of Judgment . $264.26 

Costs . 7.38 

Interest . 54.33 


$325.97 

Motion to Dismiss. 

July 16, 1929. Min. 44, Page 121.) 

C'ome now the parties hereto, and upon consideration 
ot* defendant’s motion made at hearing of this cause to dis¬ 
miss, is is considered that said motion be granted and 
f) it is ordered that this cause be dismissed and judg¬ 
ment eiitered for defendant, with costs against plain- 
tift'; exception granted to plaintiff. 

Assignment of Errors. 

(Filed August 23, 1929.) 

The plaintiff, Edward Thompson Company, a corpora¬ 
tion, is advised and so states for assignment of errors as 
follows: 

1. That the Court erred in granting the defendant’s oral 
motion to dismiss this proceeding. 

2. That the Court erred in ruling that the judgment of 
the Corporation Court of Alexandria, Virginia, upon which 
this suit was predicated could be collaterally attacked. 

3. That the Court erred in ruling that this proceeding 
was not a collateral proceeding to the judgment of the 
Corpoi-ation Fourt of Alexandria, Virginia. 
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j 

4. That the Court erred in ruling that the attack in this 
proceeding against the judgment of the Corpdration Court 
of Alexandria, Virginia, was not a collateral attack. 

5. That the Court erred in refusing to give full faith and 

credit to the judgment of the Corporation Cou|rt of Alexan¬ 
dria, Virginia. j 

6. That the Court erred in ruling that thej Corporation 

Court of Alexandria, Virginia, was without jurisdiction to 
render the judgment upon which this proceeding is predi¬ 
cated. I 

7. That the Court erred in judicially determining the 

merits of the cause of action upon which the! judgment of 
the Corporation Court of Alexandria, Virgini^, was predi¬ 
cated. I 

8. That the judgment entered herein is contrary to law. 

(Signed) ALBERT E. gTEINEM. 

MILTON D. itORMAN. 

j 

Copy delivered to counsel for defendant August 22, 1929. 

(Signed) MILTON D. KORMAN. 

j 

G Filed Aug. 8, 1929, Municipal Court^ District of 

Columbia. | 

United States of America, ss : \ 

! 

The President of the United States, to tlie Honorable 

James A. Cobb, Judge of the Municipal bourt of the 

District of Columbia, | 

Greeting: I 

i 

Because in the record and proceedings, a^ also in the 
rendition of the judgment of a plea which i|s in the said 
Municipal Court, before you, between Edward Thompson 
Company, a corporation, plaintiff, and Oscar C. Thomas, 
defendant. No. 168,016, a manifest error ha^h happened, 
to the great damage of the said plaintiff, a$ by its com¬ 
plaint appears. We being willing that errod, if any hath 
been, should be duly corrected, and full and dpeedy justice 
done to the parties aforesaid in this behalf, | do command 
you, if judgment be therein given, that theij, under your 
seal, distinctly and openly, j'ou send the record and pro¬ 
ceedings aforesaid, with all things concernipig the same, 
to the Court of Appeals of the District of bolumbia, to- 
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gether with this writ, so that you have the same in the said 
Court of Appeals, at Washington, within 20 days from the 
settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court below 
or a .judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein 
to correct that error, what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 8th day of August, in the 
year of our Lord one thousand nine hundred and twenty- 
nine. 

[Seal Coilrt of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbiay 
By MONCURE BURKE, 

Deputy Clerk. 

Allowed by 

JOSTAH A. VAN ORSDEL, 

! 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Aug. 8, 1929, Municipal Court, Dis¬ 
trict of Columbia. 

7 In the Municipal Court of the District of Columbia. 

M. C. No. 168,016. 

Edw.^rd Thompson Company, a Corporation, Plaintiff, 

vs. 

Oscar C. Thom.\s, Defendant. 

Bill of Exceptions. 

Be it remembered that at the hearing of this trial, before 
Judge James A. Cobb, which trial was begun on the 10th 
day of July, 1929, the following paper writings were in¬ 
troduced in eyidence on behalf of the defendant herein by 
consent of the respectiye parties hereto: 

(Here follows photostats marked pages 8, 9, and 10.) 


f 


3ln tl;e iHunk^ (Eoutt of ti{e ^icfnrt (Siiiimtiria. 


C« all to tolfow ti(«M p r mwto caatr* <lSrrHuui; 


UNITED STATES OF AMERICA. ) 




l>|tfT«k*TOKit>Lt'MBtA. ^ 

! 

KK IT RKSiESSBEREIK That in tke Mmaueipnl Comrt of tke Vutrict of \Colmmbia. at the City o] 
lVa.^hinfltoii. hi mid DUtriet, at tkr timaa keraimaftrr mtntionfa, among otin rn —.. tk* 

I 

olhtiring proa < ding . to tcH : ! 
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1 

I 

i 

14 William P. Woolls, Attorney for the Coihraonwealth. 

Albert V. Bryan. I 

Woolls & Bryan, Attorneys and Counsellors at Law, 109 

North Fairfax Street. | 

Phone To | 

May 24, 1924. | 

Alexandria, Va., May 21, 1924. 

Edward Thompson Company, | 

Northport, Long Island, I 

New York. 1 


Gentlemen : 


Replying to your letter of recent date we bfeg to advise 
that we have made an investigation of this rathpr entangled 
matter and beg to state that the judgment \ye recovered 
against Oscar C. Thomas was on behalf of the Lawyer’s 


Co-Operative Publishing Assoc., through errori There has 
never l)een any judgment obtained for you iolf the reason 


that vou have never sent costs. 


We have the transcript 


of judgment of the District of Columbia Coprt and are 
ready now to obtain a judgment against Mr. jThomas, al¬ 


though we do not believe it worth while as he | has nothing 


out of which it can be made. 


If you wish us to get the judgment and levy pn the books 
we will be glad to do so provided you guarantee the court 
costs which will amount to approximately $7.50. 

Very truly yours, i 


AVB/C. 


ALBERT BRYAN. 


14% Copy. I 

Northport, N. Y., May 24, 1924. 

S. L. L. 

i 

Mr. Albert V. Bryan, | 

109 North Fairfax Street, j 

Alexandria, Va. I 

' j 

j 

Dear Sir: | 

We have yours of May 21st, our claim ys. Oscar C. 
Thomas. 


1 

i 




(Tht* t* to (frrtil;!. that Xhv forettoing w a true copy of the judgment and proceedings in 
thi* a)>o\<‘ftititleti i-au.<«e. — t/U , 

the Honorable Jud)^ 4>f raid Court, thi»..«:^...^,dajr A. D. 

tvijil !.y r»aintiff. . 

(*•»>!> p;o«i l.y iVfemlant. I. 


7u 





/> yit. 


<2-,« 



.. 


Clerk, 




A mrt a wf CUrk. 













































I 



7. itiXtlitiK C. AVKAM, fi r rm tiimg imaUtt •/ umiA C*»mrU do kerrhif erftifg (ibe /aref if ■tfwili 
ftNM fc|r BI^Si'HK S’KFF, iVrrJL* •/ tJkr mM Cmm^. tv hr im dor form. 

















IN TH2 CORP0RaIIO2T COURT OF 

i 

TIi2 CITY OF ALRXARDRIA.VA. 



I Th4 lidvard Thoispson 

i 

T. 

Oscar C. Thonas. 


I 




MOTION FOR JUDGMZiTT, 




-2^-r 






Jt 



W(MnJ<Mg(( IlMVAM 


l««p H f fn F*««raa Wsaaa^ 
Af.MAttnMIA. VA« 
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I 

i 


In the Corporation Court of the Citv of Alexandria, 

Va. ^ i ■ 


I 

! 

At Law. ! 


The Edward Thompson Company, a Corporation, 


V. 


I 


Oscar C. Thomas. 
To Oscar C. Thomas: 


i 

j 

I 

j 


At least the sum of Two Hundred and Sixt\i-Four Dol- 
lars and twenty-six cents ($264.26) with interest thereon 
from September 1st., 1920, and costs of Two lj)ollars and 
thirty-five cents ($2.35), is due from you to The Edward 
Thompson Company, a corporation, doing lousiness in 
Northport, Long Island, New York, the said sunj represent¬ 
ing the amount and costs of a judgment obtained by the 
said company against you in the municipal Court of the 
District of Columbia on the twelfth day of April, 1921, 
and being due as the unpaid purchase pricei of certain 
goods and chatties, to-wit, the following books; 25 Volumes 
of Ruling Case Law, 9 Volumes of FletcherI’s Encvclo- 
paedia, 12 Volumes and 2 Supplements of Federal Statutes. 

Notice is therefore, hereby given you that; on the fif¬ 
teenth day of September, 1924, at ten o’clock A. M., we 
shall move the Corporation Court of the City of Alex¬ 
andria, Virginia, at the courthouse thereof, for|a judgment 
and award of execution against you for the said sum of 
$264.26 with interest thereon from September il, 1920, and 
$2.35 costs as aforesaid, and the costs of this a^'ction. 

Given under our hands this twenty-third day of August, 
1924. 

THE EDWARD THOMPSON COMPANY, 
By WOOLLS & BRYAN, j 

I Counsel, 

I 

(Here follows photostat marked page! 12.) 
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l.‘> In the Corporation Court of the City of Alexandria, 

Va. 


At Law. 

The Edward Thompson Company, a Corporation, 


V. 

Oscar C. Thomas. 

This day came the parties by their attorneys, and neither 
party requiring a jury, all matters both of law and fact 
were submitted to the Court: 

Wherefore, it appearing that the Municipal Court of 
the District of Columbia on the 12th day of April, 1921, 
entered a judgment in favor of the plaintiff against the 
defendant for the sum of Two Hundred and Sixtv-four 
Dollars and Twenty-six Cents ($264.26), with interest from 
September 1st, 1920, and costs of Two Dollars and Thirty- 
five cents ($2.35), and it being further appearing that 
the said sum represents the unpaid purchase price on the 
following chatties, to-wit: 25 volumes of Ruling Case Law, 
9 volumes of Fletcher’s Encyclopaedia, 12 volumes and 2 
supplements of Federal Statutes, and a properly certified 
ropy of said judgment having been produced before this 
Court; 

Xow, therefore, it is considered by the Court that the 
))ia intiff do recover of defendant the sum of Two Hundred 
and Sixty-four Dollars and Twenty-six Cents ($264.26), 
with interest thereon from September 1st, 1920, it being 
the unpaid purchase price of said chatties and against 
which the homestead exemption cannot be claimed in said 
chatties, and do also recover the sum of Two Dollars and 
Thirty-five Cents ($2.35), costs of said judgment, 
13y2 and the cost of this action. And the following paper 
writings were introduced in evidence on behalf of 
the plaintiff herein by consent of the respective parties 
hereto: 


I 

I 

i 


EDWARD THOMPSON CO. VS. OSCAR C. THOlskAS. 9 
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i 

i 

14 William P. Woolls, Attorney for the Ceijamonwealth. 

Albert V. Bryan. | 

Woolls & Bryan, Attorneys and Counsellors ^t Law, 109 

North Fairfax Street. | 

Phone To I 

May 24, 1924. I 

Alexandria, Va., Ma^ 21, 1924. 

Pldward Thompson Company, 

Northport, Long Island, | 

New York. *1 

Gentlemen: I 

j 

Replying to your letter of recent date \ve beg to advise 
tliat we have made an investigation of this rather entangled 
matter and beg to state that the judgment we recovered 
against Oscar C. Thomas was on behalf of the Lawyer’s 
Co-Operative Publishing Assoc., through erroii. There has 
never been any judgment obtained for you fo^ the reason 
that you have never sent costs. We have the transcript 
of judgment of the District of Columbia Cojurt and are 
ready now to obtain a judgment against Mr. I Thomas, al¬ 
though we do not believe it worth while as he| has nothing 
out of which it can be made. i 

If you wish us to get the judgment and levy bn the books 
we will be glad to do so provided you guarantee the court 
costs which will amount to approximately $7.50. 

Verv truly yours, ! 

ALBERT V[ BRYAN. 

AVB/C. 

14% Copy. I 

Northport, N. Y., May 24, 1924. 

S. L. L. I 

! 

Mr. Albert V. Bryan, | 

109 North Fairfax Street, j 

Alexandria, Va. | 

Dear Sir: | 

We have yours of May 21st, our claim ys. Oscar C. 
Thomas. 


! 

i 
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Please file suit in this matter for judgment at once on 
the District of Columbia transcript. Have the judgment 
represent the unpaid purchase price so that 3 ’ou can then 
levy upon and' sell the 25 Volumes of Ruling Case Law, 9 
Volumes of Fletcher’s Encyclopedia, 12 Volumes and 2 
Supplements of Federal Statutes applying the net amount 
of the sale on the judgment. 

The judgment with interest and costs to date amounts 
to $326.00. Do not entertain any proposition of his return¬ 
ing or delivering the books. We want them levied upon and 
sold in the regular way so that we will have a deficiency 
judgment standing against him. We enclose check for $7.50 
covering adxHinced costs, your fee for judgment to be $15.00 
which is $5.00 more than the original judgment cost us. 

Verv trulv yours, 

EDWARD THOMPSON COMPANY. 


GJ :ML. 

Enel. 

15 William P. Woolls, Attorney for the Commonwealth. 

Albert V. Bryan. 

Woolls & Bryan, Attorneys and Counsellors at Law, 109 

North Fairfax Street. 

Phone To. 

Alexandria, Va., May 28, 1924. 


Jun. 3, 1924. 

Edward Thompson Company, 

Northport, New York. 

Gentlemen : 

In reference to your ease against Oscar C. Thomas, w’e 
beg to advise that our Court here 'will not accept the copy 
of a judgment obtained in the Municipal Court, which you 
have sent us. 

We are returning this copy with the advice that you must 
let us have one under double seals as required by the United 
States statutes. 
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We are in receipt this morning of your check fbr $7.50 
and will proceed so soon as we have this copy froi you. 
Very truly j'ours, i 

AVB/C. ALBERT V. B^YAN. 


15M> 

SLL. 

Mr. Albert V. Bryan, 
Alexandria, Va. 

Dear Sir: 


Copy. 


Newport, N. Y., July 30i 1924. 

i 

I 

I 

I 

I 


I 


We now enclose you exemplified transcript of our judg¬ 
ment vs. Oscar C. Thomas and wish you would proceed at 
once to procure a purchase money judgment us for 
$326.00 and costs, being sure that this is a purchase money 
judgment providing for foreclosure of our lien on the books 
so that they can be levied upon and sold and the ne|t amount 
realized applied on the judgment. Upon receipt of copy of 
judgment we will forward you the fee agreed upon. 

Yours very truly, I 

EDWARD THOMPSON COMPANY. 

i 

GJ:EM. 1 

Elcl. I 


16 


Copy. I 

i 

Northport, N. Y., July 30, 1924. 


SIL. 

Blanche Neff, 

Clerk of the Municipal Court, 
Washington, D. C. 

Dear Madam: 


We beg to enclose you 50c in stamps covering ^he exem¬ 
plified transcript of our judgment vs. Oscar C^ Thomas 
which you just recently sent us. | 


12 


EDWaRD THOMPSON CO. VS. OSCAR C. THOMAS. 


Thanking you for the attention you have given this mat¬ 
ter, we are, 

Yours verv truly, 

“ EDWARD THOMPSON COMPANY. 


G J :EM. 
Enel. 


17 The Court thereupon rendered judgment for the 
defendant, to which exception was duly taken, and 
this is the substance of all the testimony. 

And thereupon, as all of said exceptions were duly noted 
and allowed as aforesaid, and duly entered upon the Minutes 
of the Court, and l)ecause matters and things hereinbefore 
recited are not matters of record, in order to make the 
same a part of the record herein, which is hereby ordered, 
so that the plaintiff may have its case reviewed on appeal, 
the plaintiff by its attorneys, moves the Court to sign and 
seal this, its Bill of Exceptions to have the same force and 
effect as if each and every one of said exceptions had been 
separately signed, and sealed, which motion is granted by 
the Court, and thereupon the plaintiff tenders this, its Bill 
of Exceptions, and requests the Court to sign and seal the 
same, which is accordinglv done, now for then, this 5th day 
of October, 1.929. 

JAMES A. COBB, 

Judge 

Approved: 

ALBERT E. STEINEM, 

MILTON D. KORMAN, 

Attorneys for Plaintiff. 

HARRY F. KENNEDY, 

Attorney for Defendant. 

18* Designation of Record. 

(Filed August 23,1929.) 

The plaintiff having been granted a writ of error by the 
Court of Appeals of the District of Columbia, to the Munic¬ 
ipal Court of the District of Columbia on the 8th day of 
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August, 1929, hereby requests the Clerk of thej Municipal 
Court of the District of Columbia, to prepare, ati plaintiff’s 
expense, a transcript of record on appeal, including therein 
the following papers and proceedings, viz: ; 

1. Affidavit of Merit; | 

2. Particulars of Demand; I 

3. Minute entry of Defendant’s oral motion to!dismiss; 

4. Finding and Judgment; | 

5. Writ of Error; i 

6. Assignment of Errors; ! 

7. Bill of Exceptions, together with a copy of| this desig¬ 
nation. I 

(Signed) ALBERT E. STEINEM, 

(Signed) MILTON D. KORM^, 

Attorney for \Plaintiff. 

Received a copy of the above Designation of Record this 
22nd day of August, 1929. 

(Signed) HARRY F. KENNEDY, 

Attorney for Defendant. 

\ 

I 

19 Municipal Court of the District of Colunlbia. 

i 

I 

United States of America, | 

District of Columbia, ss: | 

I, Blanche Neff, Clerk of the Municipal Court! of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 16, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this; transcript, 
in Cause, At Law, No. 168,016, wherein Edward Thompson 
Company, a corporation, is plaintiff, and Oscar! C. Thomas 
is defendant, as the same that remains upon the |files and of 
record in said Court. | 

In testimony whereof I hereunto subscribe m^ name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of October, 1929. I 

I 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

I Clerk. 

I 

I 

• 


! 

i 
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Endorsed on^ cover: District of Columbia Supreme Court. 
Xo. 5071. Edward Thompson Company, a Corporation, 
Plaintiff in Error, vs. Oscar C. Thomas. Court of Appeals, 
District of Columbia. Filed Oct. 16, 1929. Henry W. 
Hodges, Clerk. 


(345) 






COURT OF appeals. ' 

DISTRICT OF COLUIVIBIA 
. ' FI LED 


Edward TH03ka>soN Compaitt, a Corporation 

' *•' Plaintiff in 


Oscar'C. Thomas, * 

Defendant in Error, 


Albert E. Steinbm> 

, Milton‘D. Kobman*. - 

Attorneys for Plamtiff in Error, 








I 




IN THE I 

I 

I 

Court ot Btsitdct of ColuMta 


No. 5071. 


Edwakd Thompson Company, a Corpoeation, 
Plaintiff in Error^ | 

j 

vs. I 

i 

OscAE C. Thomas, 

Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR, j 

i 

t 

! 

i 

I 

- I 

i 

STATEMENT OF THE CASE. 

i 

This case comes up to this Court on a writ o^ error 
from the Municipal Court of the District of Colijimbia. 
The plaintiff in error was plaintiff below and will here¬ 
inafter be referred to as plaintiff, and the defendant 
in error, who was defendant below, will be hereihafter 
referred to as defendant. Suit was filed in th^ Mu¬ 
nicipal Court of the District of Columbia on behalf of 
the plaintiff by the law firm of Brandenburg & Bran¬ 
denburg in March of 1921, against the defendajit for 
the purchase price of certain law books, of whi0h the 
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plaintiff was and still is the publisher, "which law books 
were sold by the plaintiff to the defendant. Upon an 
ex parte trial had on the 12th day of April, 1921, a 
judgment was entered ex parte for the sum of Two 
Hundred Sixty-four Dollars and Twenty-six Cents 
($264.26) plus interest from the 1st day of September, 
1920, the full amount sued for. Prior to the enactment 
of the Act of Congress approved March 3, 1921 (41 
Stat. L. Pt. 1, P. 310), which act made judgments of 
the ^lunicipal Court valid for six years, judgments of 
that court were valid for only three years. Although 
this act was approved in March of 1921, by its terms 
it did not become effective for ninety days thereafter, 
and hence the judgment recovered by the plaintiff 
against the defendant in April of 1921 as above set out 
was valid for only three years. 

After the recovery of this judgment the plaintiff 
made some effort at collection thereon, but was unable 
to effect settlement from the defendant. Thereafter 
the defendant moved to Alexandria, Virginia, and prac¬ 
ticed law in that city, and the plaintiff sent its claim 
to the law firm of Woolls & Bryan in Alexandria, Vir¬ 
ginia, for collection. Messrs. Woolls & Bryan also 
were unable to effect collection from the defendant and 
advised the filing of suit upon the judgment of the 
Municipal Court already obtained by the plaintiff, and 
requested plaintiff to obtain a transcript of the Dis¬ 
trict of Columbia judgment. This transcript was ob¬ 
tained by the plaintiff on the 28th day of March, 1929, 
as is evidenced by the photostatic copy thereof appear¬ 
ing in the record between pages 6 and 7, being photo¬ 
static copy page 9. Messrs. Woolls & Bryan also had a 
claim against this defendant from another firm of law 
book publishers, the Lawyers Cooperative Publishing 
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Company, and suit was filed on behalf of the lawyers 
Cooperative Publishing Company against the defen¬ 
dant, but through an inadvertence plaintiff herein was 
notified that suit was filed on its behalf against the de¬ 
fendant, and the error was not discovered ui|til May 
21, 1924, as is shown by the letter of Messrs. Woolls & 
Bryan addressed to the plaintiff (R. 9). l|pon at¬ 
tempting after discovery of the error to file suit on be¬ 
half of the plaintiff, Messrs. Woolls & Bryan discov¬ 
ered that the transcript obtained on the 28th day of 
March, 1922, was not acceptable for filing in Virginia 
because it was not under the double certificate of the 
court which rendered the judgment, and returned it to 
the plaintiff to have it so certified (R. 10). Tbe tran¬ 
script was then returned to Miss Blanche Ne|f, Clerk 
of the Municipal Court, who had the same Certified 
under the double certificate of the court on the 28th 

I 

day of June, 1924 (photostatic record P. 10 between R. 
6 and R. 7) and the same was returned to | Messrs. 
Woolls & Bryan on July 30, 1924 (R. 11). i Messrs. 
Woolls & Bryan thereupon filed suit in the Corporation 
Court of Alexandria, Virginia, on the 23rdl day of 
August, 1924, and the defendant was served with a 
copy of said suit on the same day (photostatib record 
P. 12 between R. 6 and R. 7). The motion for judgment 
filed in the Corporation Court of Alexandria, Virginia, 
set out the transcript of the record of the Municipal 
Court of the District of Columbia, stating! that it 
(meaning the said judgment of the Municipal pourt of 
the District of Columbia ) represented ^ ‘ the uni|)aid pur¬ 
chase price of certain goods and chattels, to | wit, the 
following books: 25 volumes of Ruling Cash Law, 9 
volumes of Fletcher’s Encyclopedia, 12 volunies and 2 
supplements of Federal Statutes”. (R. 7.) The Cor- 

I 
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I 
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poration Court of Alexandria, Virginia, thereupon en¬ 
tered an order for judgment, setting forth therein that 
it appeared that the sum of money sued for repre¬ 
sented the unpaid purchase of said books “against 
which the homestead exemption cannot be claimed in 
said chattels’’. (R. 8.) 

Counsel for the plaintiif in Alexandria was still un¬ 
able to satisfy the claim against the defendant, and sub¬ 
sequently the defendant removed again to the District 
of Columbia. The plaintiff diligently pursued the de¬ 
fendant to the District of Columbia and referred the 
matter to counsel for plaintiff herein, who obtained a 
transcript of the judgment of the Corporation Court 
of Alexandria, Virginia, on the 27th day of February, 
1928, and filed suit upon said transcript in the Munic¬ 
ipal Court of the District of Columbia in cause num¬ 
ber 168-016. The defendant by counsel moved to dis¬ 
miss this suit on the ground that the judgment of the 
Corporation Court of Alexandria, upon which it was 
predicated was void because it in turn had been ren¬ 
dered upon a judgment of the Municipal Court of the 
District of Columbia in a suit brought more than three 
years after the rendition of the judgment in the Mu¬ 
nicipal Court of the District of Columbia. After ex¬ 
tensive arguments this motion was granted by the 
court below, and a judgment entered for the defen¬ 
dant. 

ASSIGNMENT OF ERRORS. 

1. The court erred in granting the defendant’s oral 
motion to dismiss this proceeding. 

2. The court erred in ruling that the judgment of the 
Corporation Court of Alexandria, Virginia, upon 
which this suit was predicated, could be collater¬ 
ally attacked. 
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3. The court erred in ruling that this proceeding was 
not a collateral proceeding to the judgment of the 
Corporation Court of Alexandria, Virgin!^. 

4. The court erred in ruling that the attack in this 

proceeding against the judgment of the Corpora¬ 
tion Court of Alexandria, Virginia, was not a col¬ 
lateral attack. ! 

5. The court erred in refusing to give full faith and 

credit to the judgment of the Corporation Court 
of Alexandria, Virginia. 

6. The court erred in ruling that the Coiiporation 

Court of Alexandria, Virginia, was without juris¬ 
diction to render the judgment upon which this 
proceeding was predicated. i 

7. The court erred in judicially determiping the 

merits of the cause of action upon which the judg¬ 
ment of the Corporation Court of Alexandria, Vir¬ 
ginia, was predicated. ! 

8. The judgment entered herein is contrar|- to lavr. 

i 

ARGUMENT. 

j 

The law seems to be well settled througlhout the 
United States that a judgment can be attacked in a col¬ 
lateral proceeding only on the ground of fraud or want 
of jurisdiction in the court entering the judgnaent, and 
the great weight of authority holds that anyl want of 
jurisdiction in order to be subject to collateral attack 
must be apparent on the face of the record. 

i 

I 

Armstrong v. Carson, 2 Dali. 303, 1 L. |Ed. 391 
Leahy v. Mercantile Trust Co. (1922),! 296 Mo. 

561, 247 S. W. 396. | 


I 


I 

i 

i 
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Sacramento etc. Drainage District v. Superior 
Court in and for Colusa County (1925), 196 
Cal. 414, 238 P. 687 

Arnold v. Roup (1916), 61 Colo. 316, 157 P. 206 

Logsdon V. Logsdon (1924), 204 Ky. 104, 263 
S. W. 728 

Howey v. Howey (1922 Mo.), 240 S. W. 450, Cer¬ 
tiorari denied, 43 S. Ct. 92, 260 U. S. 730, 67 
L. Ed. 485 

Northwestern Clearing Co. v. Jennings (1922), 
106 Or. 291, 2l0 P. 884 

Simmons v. Arnim (1920), 220 S. W. 66,110 Tex. 
309, ajBSrming judgment (Civ. App. 1915), 172 
S. W. 184 

Ex parte McKay (1917), 199 S. W. 637 (Tex.) 

Whitaker v. First National Bank (1925), 32 
Wyo. 288, 231 P. 691 

Louisville and N. R. Co. v. Tallev, 203 Ala. 370, 
83 So. 114 

Eccleston v. Roseberg, 53 Cal. App. 14, 199 P. 
859 

Postal V. Postal, 192 Ind. 376, 134 N. E. 882 

Ratliff V. Childers, 178 Ky. 102, 198 S. W. 718 

Waterman Lumber Co. v. Robbins, 206 S. W. 825 
and many others too numerous to set out. 

Where ^ the Court has jurisdiction of the parties and 
of the subject matter and its judgment is not void be¬ 
cause beyond the power and authority of the Court to 
enter, such judgment is not open to collateral attack 
in any independent proceeding. 

American Express v. Mullins, 212 U. S. 312, 53 
L. Ed. 526 

State V. Le Blond (1923), 108 Ohio St. 126, 140 
N. E. 510, Certiorari denied and writ of error 
dismissed, State of Ohio er rel Hawke v. Le 
Blond, 44 S. Ct. 134, 263 U. S. 679, 714, 68 
L. Ed. 503 
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State V. Darby (1924), 109 Ohio St. 632, 144 
K E. 611 ! 

Haddix v. Walter (1924), 205 Ky. 740, 266 S. W. 
631 

Crow V. Van Ness (1921), (Tex. Civ. Ai)p.), 232 
S. W. 539 i 

Laramore v. Dudlev (1916), 145 Ga. 102j 88 S. E. 
682 ^ ! 

Roth V. Union National Bank of Bartlesville, 58 

Okl. 604, 160 P. 505 I 

' 1 


And this is true even where the judgment is| entirely 
erroneous, or is based upon a mistake of law. | 


Oakman v. Small (1918), 282 Ill. 360, 118 N. E. 
775 


Evans v. Yost, 255 Fed. 726 I 

Phebus V. Search, 264 Fed. 407 j 

Lake County v. Platt, 79 Fed. 567 | 

Haacke v. Marx (1925), 205 N. Y. S. 487, judg¬ 
ment affirmed, 240 N. Y. 568, 148 N. !e. 708. 
Halloway v. Hall (1920), 79 Okla. 163,1|92 P. 219 
American Express v. Mullins, 212 S. 312, 
53 L. Ed. 526 ! 


A judgment entered upon an absolute nullity or a 
null agreement made it valid and cannot be collaterally 
attacked. | 

Succession of Pons, 144 La. 331, 75 Sb. 70 


As was aid by Mr. Justice Holmes in the case 0f Faunt- 
leroy v. Lum, 210 U. S. 230, 52 L. Ed. 1039, iHt needs 
no authority to show that it cannot be impeacied either 
in or out of the state by showing that it was based upon 
a mistake of law.’’ ‘‘As the jurisdiction of| the Mis¬ 
souri court is not open to dispute, the judgment cannot 


I 

j 

I 

i 


I 
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be impeached in Mississippi even if it went upon a mis¬ 
apprehension of the Mississippi law.” ‘‘And whether 
the ruling of the Missouri court upon that matter was 
right or vrrong there can be no question that the judg¬ 
ment was conclusive in Missouri on the validity of the 
question of action.” “A judgment is conclusive as to 
ail the media concludendi (U. S. v. Calif. & 0. Land Co., 
192 U. S. 355, 48 L. Ed. 476).” 

And a judgment rendered by a Court against a cor¬ 
poration of another State which by law was subject 
only to the jurisdiction of the Courts of that other 
State cannot be impeached collaterally if that defense 
was not set up in the Court which rendered the judg¬ 
ment. 

Hartford Life Ins. Co. v. Johnson (U. S. C. C. 
A. Mo. 1920), 268 Fed. 30. 

Where the Court has jurisdiction of the subject mat¬ 
ter and of the persons of the parties, its judgment or 
decree when questioned collaterally will be held valid 
though the judgment is erroneous and subject to being 
nullified on appeal or error. 

Mathews v. Doner (1920), 292 Ill. 592,127 N. E. 
137. 

WTien a Court has jurisdiction, it is altogether im¬ 
material, when the decree is collaterally attacked, how 
grossly irregular or manifestly erroneous the proceed¬ 
ing may have been. 

Gordon v. The Mayor of Baltimore, 5 Gill. 242 
(Md.) 

Weberpals v. Jenny (1921), 300 Ill. 145, 133 
K E. 62 


I 


Even if the judgment is voidable, that is, so iifregular 
or defective that it would be set aside or annulled on 
a proper direct application for that purpose, it is well 
settled as a general rule that it is not subject to col¬ 
lateral impeachment so long as it stands unijeversed 
and in force. j 


Hunt V. Hunt, 72 N. Y. 217 
Mellon V. Moline Malleable Iron Woitks, 131 
U. S. 352, 9 S. Ct. 781, 33 L. Ed. 178 | 

Audas V. Highland Land etc. Co., 205 Eed. 862 
East St. Louis Lumber Co. v. Schnipper! (1923), 
310 Ill. 150,141 N. E. 542 I 

Harris v. Chicago House Wrecking Co.i (1924), 
314 Ill. 500,145 N. E. 666 I 

Wyman v. Hageman (1925) 318 Ill. 64,148 N. E. 

852 I 

Grove v. Kerr (1925), 318 Ill. 591, 14& N. E. 

517 I 

People V. Mortenson (1922), 224 Ill. App. 221 
State V. Hiatt (1922), 192 Ind. 154,135 N. E. 577 
Collier v. Peninsular Fire Ins. Co. of .America 
(1924), 204 Ky. 1, 263 S. W. 353 | 

Harvey v. Roberts (1923), 123 Me. 174] 122 A. 
409. 

Criscoe v. Adams (1920), 123 Miss. 37] 85 So. 

119. I 

Forest Lumber Co. vs. Osceola Lead and Zinc 
Mining Co. (Mo. 1920), 222 S. W. 398.| 
Abernathy v. Mo. P. Railway Co. (1921), 1287 Mo. 

30. I 

Acequia Del Llano v. Acequia De Las Jciyas Del 
Llano Frio (1919), 25 N. Mex. 134,170 P. 235. 
Ex parte Hall (1922), 94 N. J. Eq. 108] 118 A. 

347. ! 

Hanna v. Stedman, 230 N. Y. 326, 130 NJ E. 566, 
reversing 185 App. Div. 491. i 

Moore v. Packer (1917), 174 N. Car. 665, ^4 S. E. 
449. I 


i 
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King V. N. Car. B. Co. (1922), 184 N. Car. 442, 
115 S. E. 172. 

Holleman v. Cushing (1921), 84 Okla. 156, 202 
P 1029 

Shaveland v. Shaveland (1924), 112 Ore. 173, 228 
P. 1090. 

Bradley v. Calhoun (1921), 116 S. Car. 7, 106 S. 
E. 843. 

Hinderlider v. Town of Berthoud (1925), 77 
Colo. 504, 238 P. 64. 

and many other cases too numerous to set out. 

The following quotation from 34 C. J. Judgments, 
paragraph 852, which is annotated with perhaps five 
hundred cases clearly states the law with reference to 
the finality of a judgment against collateral attack: 
“A judgment cannot be impeached collaterally on ac¬ 
count of any irregularity or insufficiency in the cause 
of action on which it is founded, this not being a juris¬ 
dictional defect or sufficient to render the judgment 
void. Thus under this rule it is not permissible to 
attack the judgment on the ground that the claim in 
suit has been paid or satisfied, or was not supported 
by a consideration, or was not justly due, or was not 
yet due at the time the action was brought, or that the 
creditor, proceeding by attachment, had no such de¬ 
mand as would entitle him to use that process, or on 
the ground that the cause of action was based on a 
gambling transaction or was in violation of the Sun¬ 
day laws, or was otherwise tainted with illegality.*’ 

Similar expressions are to be found in 17 Am. and 
Eng. Encyc. of Law at page 848. 

The following leading cases in the Supreme Court 
of the United States lay down the fast rule that a fact 
which'has been directly tried and decided by a Court 
of competent jurisdiction cannot be contested again 
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collaterally between the same parties in the same or 
any other Court: I 

Hopkins v. Lee, 6 Wheat. 109. I 

Penhallow v. Donae, 3 Dali. 54. I 

U. S. V. Nourse, 9 Pet. 8. 

Bank of U. S. v. Beverley, 1 How. 134. I 
Cromwell v. Sac County, 94 U. S. 351. I 
Russel V. Place, 94 U. S. 606. I 

Hornbuckle v. Stafford, 11 U. S. 389. ! 

Bryan v. Kennett, 113 U. S. 179. I 

i 

i 

! 

And these cases are cited with approval in |twenty 
other Supreme Court cases, including that of Washing¬ 
ton Gas Light Co. v. The District of Columbia, 1161 U. 
S. 329, 40 L. Ed. 719, in about sixty Federal cases and 
in perhaps two hundred State decisions. 

The same law is applicable to judgments entered by 
default and when the Court has jurisdiction such judg¬ 
ments are as conclusive against collateral inipeach- 
ment as any other form of judgment. I 

Lake County v. Platt, 79 Fed. 567 i 
and many other State decisions too numerous | to set 
out. 

A collateral attack is an attempt to impeach th^ judg¬ 
ment in an action other than that in which it whs ren¬ 
dered; an attempt to avoid, defeat or evade it. Or deny 
its force and effect, in some incidental proceeding not 
provided by law for the express purpose of attacking 
it; any proceeding which is not instituted for the ex¬ 
press purpose of annulling, correcting or modifying 
such decree; an objection incidentally raised I in the 
course of the proceedings which presents an is^ue col¬ 
lateral to the issues made by the pleadings. Ih other 

i 

i 

j 

j 

] 

i 

I 

i 
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words, if the action or proceeding has an independent 
purpose and contemplates some other relief or result, 
although the overturning of the judgment may be im¬ 
portant or even necessary to its success, then the at¬ 
tack upon the judgment is collateral. This is the case 
when the proceeding is founded directly upon the judg¬ 
ment in question, or upon any of its incidents or con¬ 
sequences. 

Ruling Case Law, Page 838, paragraph 311, et 
seq. 

Compton V. Jesup, 68 Fed. 263. 

Rhino V. Emory, 65 Fed. 826. 

Cohen v. Portland Lodge No. 142 B. P. 0. E. 
144 Fed. 266. 

Miller v. Thompson (1923), 96 So. 481, 209 Ala. 
469. 

Dickinson v. Town of Petersburg (1922), 6 Alas¬ 
ka 488. 

Reclamation District 785 v. Lovdal Bros. Co. 
(1919), 42 Cal. App. 271, 180 P. 579. 

Schaeffer v. Dinwitty, 44 Cal. App. 405, 186 P. 
617. 

Simonton v. Simonton (1925, 40 Idaho, 751, 236 

, P. 863, 42 A. L. R. 1363. 

Mathews v. Doner (1920), 292 Ill. 592,127 N. E. 
137. 

Green v. Schaarman, 78 Ind. App. 465,135 N. E. 

3. 

Ratliff V. Childers (1917), 178 Ky. 102,198 S. W. 
718 

Johnson v. Carroll (1921), 190 Ky. 689, 228 S. 
W. 412. 

Gardner v. Hovrard (1923), 197 Ky. 615, 247 S. 
W. 933. 

State ex rel Van Hafften v. Ellison, 285 Mo. 301, 

i 226 S. W. 559,12 A. L. R. 1157. 

Williams v. Van Deusen, 203 Mo. App. 162, 219 
S. W. 395. 

and numerous other State decisions. 
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It is seen clearly, therefore, that the only gr|ounds 
upon which the defendant could attack the judgrhent of 
the Corporation Court of Alexandria, he having been 
served with summons in that Court, having had his day 
in Court, and not having availed himself thereof, is 
that of want of jurisdiction in the Corporation Court of 
Alexandria to render the judgment which it did, br for 
fraud. There are two major requirements for;juris¬ 
diction: one, jurisdiction of the persons, and, t^^o, ju¬ 
risdiction of the subject matter. The defendaiit was 
personally served by the proper Court officer wi^h the 
pleadings in the case in Virginia, and the officer; made 
his proper return in that proceeding (photostatJc rec¬ 
ord 12 between E. 6 and E. 7), so that we have oioly to 
consider the question of jurisdiction of the subject 
matter. It has repeatedly held that the Court has ju¬ 
risdiction of the subject matter, if by law it is | given 
jurisdiction of that general classification of cased; that 
is, if the action regards the estate of a deceased person 
and the Court has jurisdiction generally of probate 
matters, then it is sufficient jurisdiction of the subject 
matter, and to give a court martial jurisdiction of the 
subject matter it is necessary to show that the person 
being tried is actually in the military or naval service, 
and, therefore, within the jurisdiction of a military 
court. The action brought by the plaintiff agaiiist the 
defendant in the Corporation Court of Alexandria was 
an ordinary action of debt, and it is submitted th^t the 
only contention available to the defendant was that the 
said Court did not have jurisdiction of ordinary debt 
actions —something which he could not possibl^ con¬ 
tend. A very fine statement of the law regarding i juris¬ 
dictional facts is set out in the opinion of the Supreme 
Court of Oklahoma decided in the case of Abraham v. 

I 

i 

i 

I 

i 
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Homer, April 8,1924, 102 Okla. 12, 226 P. 45. Another 
excellent statement of the law is found in the Federal 
case of U. S. v. Ness, 230 Fed. 950. Further reference 
is respectfully made to Words and Phrases ‘‘Jurisdic¬ 
tional Facts,1st, 2nd and 3rd series. 

As to the question of fraud it is respectfully sub¬ 
mitted that no point was raised at the hearing of the 
case below that fraud was involved. The only intima¬ 
tion thereof was the statement in the course of the ar¬ 
gument bv counsel for the defendant that he believed 
the bringing of an action by the plaintiff in the Corpo¬ 
ration Court of Alexandria upon a judgment of the 
Municipal Court of the District of Columbia which had 
at that time expired, amounted to fraud. Plaintiff 
readily admits that at the time suit was filed in Alex¬ 
andria the judgment first obtained in the District of 
Columbia had expired. Plaintiff also admits that had 
this fact been brought to the attention of the Corpora¬ 
tion Court of Alexandria by the defendant at the time 
he was serv'ed with a summons in that Court, it would 
have been a good defense to the action in that Court. 
That defense, however, not having been set up in the 
Corporation Court of Alexandria at the proper time 
and a judgment having been rendered in that Court 
which has stood unreversed for nearly five years, and 
which could not be attacked at this late date even in a 
direct proceeding for that purpose in Virginia, the de¬ 
fendant cannot now attack collaterally that judgment 
of the Corporation Court of Alexandria in an action 
brought thereon in the District of Columbia, and cer¬ 
tainly cannot contend that the diligence of the plaintiff 
in pursuing the defendant through all these years in an 
effort to force him to pay a just obligation amounts to 
fraud practiced upon either the local courts or that in 
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Virginia, especially in view of the fact that there has 
been no effort whatsoever to show fraudulent intent 
on the part of the plaintiff. This defense of fraud, if 
it existed, or the fact that the original judgihent ob¬ 
tained in the District of Columbia was invalid could 

i 

have been set up by the defendant at the time |he was 
sued in Virginia. ‘‘Where the same matter h^s been 
either actually tried, or so in issue that it might have 
been tried, it is not again admissible; and the party is 
estopped to set up such fraud, because the judgment 
is the highest evidence and cannot be controverted 
(Graves v. Graves, 132 la. 199,109 N. W. 707, lo L. R. 
A. (N. S.) 216) 15 Ruling Case Law, page 855, para¬ 

graph 329. And it was held in the case of Haynes v. 
Blanchard, 194 Mass. 244, that where there is a I statute 
fixing the time within which an action can be brought 
on a judgment at the common law period of | twenty 
years “under such a statute it has been held! that a 
judgment may be recovered on a judgment rendered 
more than 20 years prior to the commencement of the 
action upon it if the evidence rebuts the presiimption 
of its payment.” 

I 

I 

CONCLUSION. I 

It is respectfully submitted, therefore, that | the de¬ 
fendant herein has been permitted to collaterally at¬ 
tack a final judgment of another jurisdiction, which 
judgment is conclusive until it is reversed or Annulled 
by some direct proceeding for that purpose; th^t since 
said judgment has stood on record for nearly fivb years, 
it is now too late to attack it even in a direct proceed¬ 
ing, and it remains valid for all time; that spch col¬ 
lateral attack as was permitted by the Municipal Court 
of the District of Columbia was entirely contrary to 

j 

i 

I 

j 

i 

I 

i 

i 

I 
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law and in violation of Section 1 of Article IV, com¬ 
monly known as the ‘‘full faith faith and credit clause’^ 
of the Federal Constitution, and that unless this erjror 
is corrected the purchase price of the law books ob¬ 
tained by the defendant from the plaintitf, interest on 
which amounts to almost as much as the original pur¬ 
chase price, will be lost to the plaintitf, to its great 
damage. 

Respectfully submited, 

Albert E. Steinem, 

' Milton D. Korman, 

Attorneys for Plaintiff in Error, 
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No. 5071 


Edward Thompson Company, a Corporati^^n, 

Plaintiff in Error, I 

vs. I 

Oscar C. Thomas, Defendant in Error. \ 


BRIEF FOR DEFENDANT IN ERROI^ 


STATEMENT OF THE CASE i 

i 

The plaintiff obtained judgment, by default, against 
defendant on the 12th day of April, 1921 (Photostat 
R. 9 between R. 6 and 7). Pursuant to the provisions 
of Sec. 29, of the Code of Law of the District of iColum- 

I 

bia (32 Stat., 521) said judgment remained jin full 
force and effect for a period of three years fijom the 
date of entry thereof, unless same was docketed in the 
Supreme Court of the District of Columbia. Sai^d judg¬ 
ment, never having been docketed in the Supreme 
Court, did, by operation of law, expire on the ll-th day 
of April, 1924. | 

I 

I 

i 

i 
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The Municipal Court, at the time of the entry of 
the judgment, was not a Court of Record. An Act 
of Congress, approved March 3, 1921, 41 Stat., 1311 
and 1313, c. 125, secs. 6 and 14, known as Sec. 208, 
Title 18, Judiciary, of the 1929 Code of the District of 
Columbia; made said court, on and after June 1, 1921, 
a Court of Record and provided a seal for said Court, 
and further provided that judgments thereof should 
remain in force for six years and no longer. 

Plaintiff, in order to record in the Supreme Court 
of the District of Columbia its said judgment, obtained 
as aforesaid, did on, to wit, the 28th day of March, 
1922—eleven months and sixteen days after the entry 
thereof (Photostat R. 9 between R. 6 and 7)—and 
without any effort having been made to enforce said 
judgment, secure from the Clerk of said Court a certi¬ 
fied copy of said judgment, but did not so record it, 
but held and retained said certified copy for a period 
of two years and three months, or until, to wit, the 
28th day of June, 1924, and, without any further effort 
having been made to execute on said judgment, did, 
on the 28th day of June, 1924 (Photostat R. 10 between 
R. 6 and 7)—^two months and sixteen days after said 
judgment had expired by operation of law (32 Stat., 
521)—secure from the Clerk of said Court an authenti¬ 
cation of said judgment, under the seal of the Court, 
and striking out ‘^to be filed in the office of the Clerk 
of the Supreme Court, District of Columbia, to Become 
a Lien Upon Land,” which appeared at the top of said 
certified copy, and making said certified copy of said 
judgment, which had expired, the basis of another 
suit, which was filed in the Corporation Court of the 
City of Alexandria, Virginia, August 23, 1924, and 
which is numbered 1355 (R. 1-8), obtained judgment 
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in said Corporation Court of the City of Alexandria, 
Virginia, the plaintiff thereafter secured a certified 
copy of the aforesaid Virginia judgment, and six years, 
eleven months and twenty-nine days after the entry 
of the original judgment in the Municipal Couirt, filed 
the present suit to recover upon the same debt hiid for 
the same consideration as was represented in the afore¬ 
said original cause of action, which suit terminated in 
a judgment for the defendant and from which the 
plaintiff has prosecuted the present appeal, | 


ARGUMENT 


Had the plaintiff diligently pursued his reniedy in 
the original action, wherein judgment was obtained, 
by default, against defendant on the 12th day of April, 
1921, in the Municipal Court of the District of Colum¬ 
bia, by filing his certified copy of judgment (Pliotostat 
R. 9 between E. 6 and 7) in the upper Court, his judg¬ 
ment would still be alive and enforcible, but sai^ judg¬ 
ment, having expired, by operation of law, on t|ie 11th 
day of April, 1924, the authentication (Photostat R. 
10 between R. 6 and 7) obtained June 28,1924, was ab¬ 
solutely void and of no effect, and being made the basis 
of a suit in Alexandria, Virginia (R. 7), was $ fraud 
upon that Court and said judgment being barred here 
could not be made the basis of a valid judgmeiit to be 
later enforced in the District of Columbia. | 

i 

“Foreign Judgments.—Every action fipoii a 
judgment or decree rendered in any State or Ter¬ 
ritory of the United States or in any foreigh coun¬ 
try shall be barred if by the laws of such State, 
Territory or foreign country such action | would 
there be barred and the judgment or decree be 
incapable of being otherwise enforced there^” Sec. 
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1267, D. C. Codes of 1911, 1925, and Sec. 343, 
D. C. Code of 1929, p. 343. 

Plaintiff has therefore attempted to do indirectly what 
he could not do directly; that is, revive the Municipal 
Court judgment of April 12, 1921, by going through 
the Virginia courts and back to the District of Colum¬ 
bia, on what is apparently a new judgment, but an 
examination of the record will disclose that the sub¬ 
ject matter of the suit at Bar is the same as the 
original. 

The cases or principles of law, cited by plaintiff, do 
not deal specifically with the question at Bar, and it 
becomes necessary to look elsewhere for an answer to 
the present question. 

In Hilton vs. Guyot, 159 U. S., 113, at 172, citing 
Galbraith vs. Neville (1789), 1 Dougl. 6, Note, Mr. 
Justice Buller said: 

“I have often heard Lord Mansfield repeat what 
was said by Lord Hardwick in the case already 
alluded to from Wales; and the ground of his 
Lordship’s opinion was this: when you call for 
my assistance to carry into effect the decision of 
some other tribunal, you shall not have it, if it 
appears that you are in the wrong; and it was on 
that'account that he said he would examine into 
the propriety of the decree.” * * * 

“It is in one way only, that the sentence or judg¬ 
ment of a court of a foreign state is examinable 
in our courts, and that is, when the party who 
claims the benefit of it applies to our courts to 
enforce it. When it is thus voluntarily submitted 
to our jurisdiction, we treat it, not as obligatory 
to the extent to which it would be obligatory, per¬ 
haps in the country in which it was pronounced, 
nor as obligatory to the extent to which, by our 
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law, sentences and judgments are obligatciry, not 
as conclusive, but as matter in pais, as considera¬ 
tion prima facie sufficient to raise a promise. We 
examine it as we do all other considera^ons or 
promises, and for that purpose we receive evi¬ 
dence of what the law of the foreign state| is, and 
whether the judgment is warranted by that law.” 
p. 178. * * • i 

“There might be such glaring injustice! on the 
face of a foreign judgment, or it might | have a 
vice rendering it so ludicrous, that it could not 
raise an assumpsit, and, if submitted to tHe juris¬ 
diction of the courts of this countrv, could not be 
enforced.” P. 179. * * * ^ | 

“The general language of the books is that the 
defendant must impeach the judgment by Showing 
affirmatively that it was unjust by beingj irregu¬ 
larly or unfairly procured.” P. 188. * ^ * 

“That if the judgment upon which the Action is 
brought was procured from the foreign (^ourt by 
the successful fraud of the party who is I seeking 
to enforce it, the action in the English cdurt will 
not lie. This proposition is absolute and | without 
any limitation, and, as the Lord Chief Justice has 
pointed out, is founded on the doctrine; that no 
party in an English Court shall be able! to take 
advantage of his own wrongful act, or, aife it may 
be stated in other language, that no obligation can 
be enforced in an English court of justice which 
has been procured by the fraud of the person rely¬ 
ing upon it as an obligation.” P. 208. * I * * 

The pleadings in the case at Bar (Class B)!were in¬ 
formal and defendant’s motion to dismiss (kJ 13) was 
an oral motion, and plaintiff, in his brief, pa^e 14, in 
an effort to minimize the question of frau(^, alleges 
that it was not raised at the hearing, but was argued 
by counsel for defendant, and admits that at | the time 
the suit was filed in Virginia the judgment (transcript 
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of which formed the basis of his action) had expired 
and that had this fact been brought to the attention 
of the Corporation Court of the City of Alexandria, 
Virginia, it would have been a complete defense, yet, 
knowing all these facts, and admitting them, and the 
Court in sustaining defendant’s motion to dismiss (R. 
4) found affirmatively that fraud did exist, plaintiff 
still insists that even though said judgment was pro¬ 
cured by' fraud that this fraud cannot be shown in 
defense of a suit to enforce said judgment. 

In Simmons vs. Simmons, 57 App. D. C., 216, this 
Court, speaking through Mr. Justice Van Orsdel, in 
passing on a decree rendered by a Virginia Court, said: 

“The court also found as a fact, and it is fully 
supported by the record, that the Virginia decree 
was procured by fraud, ‘both as to the required 
residence in Virginia of the plaintiff, and as to the 
alleged desertion of her husband.’ ” * * ♦ 

“It will not be sustained in this instance on any 
principle of full faith and credit to be accorded 
the Virginia decree. If the action in Virginia was 
void and against the law and public policy of the 
District of Columbia, the full faith and credit 
clause of the Constitution has no application to 
such a judgment.” 

Equit>^ by injunction will relieve a defendant from 
the consequences of his own neglect in not defending 
an action wherein plaintiff “falsely assumed” that 
defendant was indebted to him. Pearce vs. Olney, 20 
Conn., 544-555. 

“A judgment may be good at law, and yet equity 
may deem it against conscience for the plaintiff 
to stand upon his legal rights. In such a case it 
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is because the judgment is good at lajw that 
equitable relief is granted.” Fisher, Brown & Co. 
^s. Fielding (1895), 67 Conn., 112. 

“Equitable defenses may be interposed by plea 
or replication in all actions at law and proceedings 
or actions in the Municipal Court.” Sec. 1% p. 320, 
The Code of the District of Columbia (1029), 42 
Stat. 1506, c. 278. j 

I 

Respectfully submitted, i 

HARRY F. KENNEDY, 
Attorney for Defe'kdant. 
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